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Doctors’ organisations have called for special legislation regarding the criminal charging of doctors for culpable homicide, and the need for
special medical malpractice courts to deal with the huge increase in the number of medical malpractice cases. However, there are very few
criminal prosecutions, because the prosecuting authorities generally accept that doctors do not intend to kill their patients, and are only
likely to charge them for intentional or very serious deviations from the standard of a reasonably competent doctor in their profession.
Doctors are also generally not held liable for mere errors of judgement. Although the call is for special legislation, the issues concerned
can generally be dealt with administratively by existing legislation. For instance, the requirement of mediation before litigation could be
introduced by the Chief Justice. Doctors need not fear making admissions during mediation proceedings in civil matters, because legislation
provides that such admissions and evidence may not be used in subsequent civil actions. The Chief Justice can also issue a practice directive
that all presiding officers must appoint medicolegal experts as assessors in medical malpractice cases. The medical profession can assist the
process by arranging a panel of such experts who can be called upon to serve as assessors by the courts.
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It was recently reported that a number of doctors” organisations have
written to the Minister of Health requesting him to introduce a stricter
test beyond mere negligence to ground prosecutions against doctors
in criminal culpable homicide cases.!! The South African Medical
Association has gone further and requested the establishment of
medical malpractice courts to deal with the spiralling malpractice
cases against doctors.

The arguments for a different approach to criminal prosecutions of
doctors for culpable homicide and calls for special malpractice courts
seem to have been triggered by the acquittal of Dr Van der Walt by the
Constitutional Court, because he had not received a fair trial when
found guilty of negligently killing a child.”®!

It is intended to indicate that the concerns raised by the doctors’
organisations regarding culpable homicide and the call for separate
medical malpractice courts are not warranted, because they may be
dealt with by the present legislative framework and future practice
directives, by using mediation and medical assessors instead.

In practice, very few doctors are charged criminally with culpable
homicide. The law enforcement authorities accept that doctors
usually do not intend to kill their patients, and health professionals
are charged criminally only if their behaviour was intentional or
a drastic departure from the standard of a reasonably competent
practitioner in their field of practice. Intention is generally regarded
as a separate concept from negligence, but the two may overlap

when there is an intentional diversion from what a reasonably
competent practitioner in the same field would have done in similar
circumstances.!

It seems that for policy reasons, doctors are usually charged with
culpable homicide - the negligent killing of a human being - and not
murder. For instance, if the practitioner’s conduct was reckless it may
amount to ‘eventual intention’ which would justify a murder charge,”!
but may not be prosecuted as such because of public policy - if it
can be reframed as negligent rather than intentional conduct.” In
any event, if a mediation process is introduced before patients lay
criminal charges or consult lawyers for malpractice (see below),
better communication between the parties could result in a mutually
acceptable solution.

In practice, doctors are not likely be held negligent for ‘a mere
error of judgement’ - for instance, in the case of an emergency,
if it is the type of error that a reasonably competent practitioner
in their branch of the profession could make when faced with a
similar situation.”’ The confusion between an acceptable error of
judgement and an error giving rise to a negligence claim could
be overcome by requiring mediation before litigation.”” During
mediation, the difference between mere errors of judgement and
negligence could be clarified by the parties and used by them to
achieve an equitable solution. The Chief Justice could direct all
civil courts dealing with medical malpractice actions to require
mediation before litigation.®
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Medical protection insurers have indicated that the failure of doctors
to communicate with their patients after a procedure or treatment
has gone wrong is one of the main reasons why patients sue their
doctors.”) Mediation can be used to open lines of communication
between doctors and their patients. The fear of making admissions
that may result in litigation can be overcome by establishing pre-
litigation mediation facilities so that doctors, hospitals and patients
can interact in order to come to an amicable solution, and avoid
lawyers becoming involved. During a mediation to negotiate a
settlement, admissions and statements may be made ‘without
prejudice’ so that they cannot be used against the party making
them. In any event, in civil matters, legislation provides that ‘all
disclosures and discussions, oral or written, made during mediation
are confidential, and are inadmissible as evidence in any court,
tribunal or other forum, unless recorded in the settlement agreement
or otherwise disclosable in terms of the rules of court or other law’ 1%

Doctors should focus on following good medical practice rather than
resorting to ‘unnecessary additional tests and treatment,"! as this
may amount to unethical overservicing.'?! The use of mediation in
medical malpractice cases should help to reduce such a tendency,
because the role of healthcare practitioners may be better understood
by patients as a result of the mediation process.

An amendment has been made to the law to allow awards of
damages to be made in instalments rather than in a lump sum.!!
This change should help to reduce the number of exorbitant claims
by lawyers, because it will impact on the amounts that they can
recover for their clients, and charge for - especially if the full amount
claimed will not be paid out for the period after the client has died.
(In the past, lawyers have claimed damages for the period of the
actuarially calculated future life expectancy of their clients that
might not materialise in practice.) In any event, if such lawyers are
pursuing claims that patently have no merit, or have been touting or
‘ambulance chasing) their names and conduct should be reported to
the Legal Practice Council for disciplinary action.!']

The question of regional magistrates not having the necessary skills
to weigh medicolegal evidence can be overcome by such magistrates
appointing qualified medicolegal assessors to sit with them in
medical malpractice trials. This can be done by presiding magistrates,
if a magistrate ‘deems it expedient for the administration of justice’!"”
The courts have held that such a request may also be made by defence
lawyers.!'®!

A simple solution would be for the Chief Justice to issue a practice
directive requiring all regional magistrates presiding in medical
malpractice cases to appoint two assessors with knowledge of medical
matters relevant to the case before them.® Such medical assessors

may outvote the presiding magistrate on findings of fact, but not on
the application of the law.!"”!

If regional magistrates sat with specialist medical assessors, it
would not be necessary to establish separate malpractice courts
presided over by medical experts. The presence of medical assessors
could also help avoid what happened in the Van der Walt case,”?
where the magistrate relied on textbook evidence. The medical
profession, together with the Health Professions Council of South
Africa, could assist the process by establishing a panel of assessors
for use in in medical malpractice cases. This could be done without
changes to legislation. The other remedial steps, particularly the
requirement of pre-trial mediation,"’ may substantially reduce the
volume of such cases and allow for fewer delays.

Although the doctors” organisations have called for special legislation
regarding the criminal charging of doctors for culpable homicide, and
the establishment of special medical practice courts because of the
huge increase in the number of medical malpractice cases, these issues
can generally be dealt with by existing legislation and future practice
directives to use mediation and medical assessors.

Judging by the scarce number of criminal prosecutions of doctors
for culpable homicide, it appears that prosecuting authorities generally
accept that doctors do not intend to kill their patients, and for policy
reasons are only likely to charge them when there has been a very
serious deviation from the standard of a reasonably competent doctor
in their profession.

Doctors will generally not be held legally liable for mere errors of
judgement if they are the kinds of errors that a reasonably competent
practitioner in their field could make in similar circumstances.

Mediation before litigation could reduce the number of medical
malpractice claims, and could be introduced as a requirement, without
legislative intervention, by the Chief Justice issuing a practice directive
requiring it to be implemented in all civil courts.

Doctors need not be afraid to make admissions during mediation
proceedings before civil litigation, because if made while trying
to negotiate a settlement, such admissions may be made ‘without
prejudice’. Furthermore, legislation provides that such admissions and
evidence may not be used in subsequent civil actions.

The Chief Justice could issue a practice directive stating that all
presiding officers must appoint medical experts in the relevant field
before the court as assessors in medical malpractice cases, and the
medical profession could assist the process by arranging a panel of
such experts who can be called upon to serve as assessors by the courts.
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