
EDITORIAL

570       July 2020, Vol. 110, No. 7

Testing for SARS-CoV-2 has been one of the main discussion points 
around the pandemic. Initially, a big issue was the lack of availability 
and accessibility of test kits worldwide.[1,2] Burundi was in the news 
for a comment by a whistleblowing doctor – now disputed by the 
country’s minister of health – explaining their low infection rate by 
reference to an absolute lack of testing.[3,4] Several hard-hit countries 
have internal voices blaming late and inadequate measures, including 
a delay in widespread testing, for the severe impact of COVID-19 on 
healthcare systems.[5]

But the pendulum swings. The focus has shifted to scaling up tests 
as an indispensable component of an appropriate state response.[6,7] The 
African Union Commission and the Africa Centres for Disease Control 
and Prevention launched the Partnership to Accelerate COVID-19 
Testing (PACT) to facilitate at least 10 million tests in African Union 
countries with the least capacity.[8,9] In South Africa (SA), more than 
28 000 health workers have been deployed with the goal of screening 
at least 1 in 10 South Africans.[10] With mass testing being rolled out in 
SA, health workers will be faced with a new challenge: opposition.[11]

During the early days of the pandemic, people were already 
refusing to be quarantined, and some even refused to be tested.[12] 
This rejection has been spurred on by fake news about tests being 
unsafe.[13] Question marks surrounding tests have even been raised 
by heads of state, with the president of Tanzania publicly denouncing 
the quality of tests received after claims that a sample of a papaya 
and a goat tested positive.[14] It seems likely that distrust in tests and 
authorities will continue.

It is therefore important for healthcare workers to understand 
when and how they can compel an individual to undergo a novel 
coronavirus test.

Compelled testing: General position
In an everyday situation, every person is free to choose whether to 
undergo a medical procedure such as a test. This choice forms part 
of their constitutionally protected right to privacy and their right to 
bodily integrity.[15] However, rights can be limited, so even outside of 
the extraordinary circumstances presented by COVID-19, compelled 
testing is permitted in certain instances, such as the management of 
notifiable conditions and communicable diseases.

Compelled testing in SA is governed by the Regulations 
Relating to the Surveillance and the Control of Notifiable Medical 
Conditions (standard regulations).[16] These regulations provide 
that ‘the required mandatory medical examination … must be 
determined on a case by case basis and tailored depending on the 
public health risk and individual circumstances of the person in 
question’. When someone refuses consent to be tested or treated, an 
application must be made to a High Court for an appropriate court 
order to legally compel the test. Until such time as a court order 
can be obtained, a ‘health care provider should with the assistance 
of law enforcement agencies, subject a person who is a clinical 
or laboratory confirmed case, carrier or contact of a notifiable 
medical condition to prophylaxis, treatment or implement isolation 
or quarantine procedures whilst awaiting the court … in order to 
prevent transmission’. However, before this step can be taken, the 
following conditions must be satisfied: the condition must pose 
a public health risk; and the person must have refused voluntary 
measures to protect public health, did not consent, and has been 
offered, and encouraged to accept, counselling to understand the 
nature of the voluntary measures, the personal health risk, the 

public health risk and the procedure that will be followed should he 
or she refuse voluntary measures.

Compelled testing: SARS-CoV-2
Compelled testing for SARS-CoV-2 is not governed by the standard 
regulations, because the outbreak of COVID-19 resulted in declaration 
of a State of Disaster. The Minister of Cooperative Governance and 
Traditional Affairs was therefore empowered to make regulations or 
issue directions on a wide range of issues including ‘to prevent an 
escalation of the disaster, or to alleviate contain and minimise the 
effects of the disaster’.[17] On 18 March 2020, just such regulations 
were put into force (disaster management regulations).[18] The 
disaster management regulations spoke to instances where members 
of the public refused testing. They provide that ‘no person … who 
is suspected of having contracted COVID-19, or who has been in 
contact with a person who is a carrier of COVID-19, may refuse 
consent to an enforcement officer for … submission of that person 
to a medical examination, including but not limited to the taking of 
any bodily sample by a person authorised in law to do so’. Where a 
person does refuse consent, an enforcement officer must apply to a 
magistrate for a warrant to compel such testing. The magistrate has 
to use a reasonable suspicion test, to determine whether or not to 
grant a warrant.

Here one can see how the disaster management regulations are less 
onerous than the standard regulations: firstly, magistrate’s courts are 
geographically more widespread and numerous than High Courts, so 
it is easier to obtain a magistrate’s consent than a High Court order; 
the standard regulations also require more individual safeguards; 
and the requirement of counselling is not present during a state of 
disaster.

What about mass compelled testing?
While compelled testing certainly forms part of our legal framework, 
it requires a case-by-case analysis (even under the disaster manage-
ment regulations) and an element of judicial control. This approach 
may be functional when just a handful of persons are opposed to 
testing. However, should larger pockets of the community refuse 
to be tested, this approach could become impractical and costly. In 
this eventuality, the state should consider an amendment to current 
regulations, or a new regulation entirely, to practically cater for mass 
compelled testing.

One possible change that could prove resource-efficient and save 
time would be to allocate the decision-making power away from 
magistrates to health workers. This situation is not unprecedented. 
For the purposes of criminal investigation, a registered medical 
practitioner attached to any hospital is empowered take a blood 
sample or cause such a sample to be taken (which could include 
forceful measures) if they have reasonable grounds to believe that 
the contents of the blood of any person admitted to such hospital for 
medical attention or treatment may be relevant at any later criminal 
proceedings.[19] In SA, the so-called DNA Act[20] also allows specially 
trained police officers – without immediate judicial oversight – to 
take non-invasive DNA samples from arrested persons and convicted 
offenders. Anyone who is suspected of committing a crime, and all 
convicted offenders, will therefore be expected to give DNA samples 
to a specially designated police officer on request.[20]

Another possible solution would be to remove the case-specific 
consideration in each case, but to bring back the procedural safeguards 
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in the standard regulations: counselling and an explanation of the 
procedure to compel testing in an effort to co-opt consent.

Conclusions
Can a healthcare worker compel someone to undergo a novel 
coronavirus test? Yes, but only after obtaining a warrant from a 
magistrate and on a case-by-case basis. To authorise compelled 
testing on a more widespread basis will require new regulations or an 
amendment of the current disaster management regulations.
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