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Less than 48 hours after the South African (SA) government declared 
a national State of Disaster[1] following the declaration of the World 
Health Organization (WHO) that the global COVID-19 outbreak 
had escalated to a pandemic,[2] the Gauteng Department of Health 
was obligated to obtain a court order to force a mother and her 
daughter into isolation, after they tested positive for the COVID-19 
virus and refused to voluntarily go into self-isolation.[3]

When the infection rate of the COVID-19 virus escalated 
dramatically, the SA government had declared a national State of 
Disaster in terms of section 27(1)(b) of the Disaster Management 
Act 57 of 2002 (DMA)[4] and handed down guidelines in an effort to 
contain the spread of the pandemic virus. The anticipated success of 
both the regulations issued in terms of the National Health Act 61 
of 2003[5] (NHA) and the guidelines handed down in terms of the 
DMA is premised on social distancing, which includes the isolation 
of any infected person ‘who is not critically ill but presents with mild 
symptoms’[6] and quarantining persons exposed to the COVID-19 
virus but who are not infected (hereinafter collectively referred 
to as ‘quarantine’). However, considering the impact quarantine 
has on personal freedom and economic participation, people may 
refuse to subject themselves voluntarily to quarantine.[7,8] In these 
circumstances, regulations issued in terms of the NHA provide 
measures in regulation 15(2) on how to obtain a court order that 
expressly limits a person’s freedom[5] and mandates his or her removal 
into quarantine.[9]

Regulations specific to the lockdown 
period
When the pandemic worsened, South Africans were ordered into 
a national lockdown for 21 days from 26 March 2020,[10] preceded 
by the issuing of the National Disaster Regulations (NDR) on 18 
March 2020,[11] which are specifically applicable during the period 
within which a national State of Disaster is declared in respect 
of the COVID-19 pandemic. Regulation 4 of the NDR explicitly 

prohibits people to refuse consent to a medical examination, the 
taking of any bodily samples, admission to a health establishment or 
a quarantine site, or submission to mandatory prophylaxis, treatment 
or quarantine to prevent transmission of COVID-19. In the event 
of any non-compliance herewith, an enforcement officer can place 
the non-compliant person in quarantine for 48 hours, while the 
enforcement officer applies for a warrant, without the need to first 
obtain a court order to be issued by a magistrate for the medical 
examination of the non-compliant person. In this application, the 
enforcement officer must confirm under oath that the non-compliant 
person is confirmed as having been infected with COVID-19, is 
suspected of having contracted COVID-19, or has been in contact 
with or reasonably suspected of having been in contact with a person 
who is a carrier of or who is infected with COVID-19.

There is no vaccine against COVID-19, and despite the availability 
of vaccines against certain other viruses such as yellow fever, the latter 
virus and most other infectious viruses resurge on a regular basis.[12] 
It is likely that there will be recurring COVID-19 outbreaks after the 
national State of Disaster has ended and the NDR have ceased to be 
in force. Quarantine measures contained in the NHA regulations not 
only precede but will also follow on the national State of Disaster.

How to obtain a quarantine order
Respiratory diseases caused by novel respiratory pathogens such as 
the influenza A virus, MERS coronavirus and now also the COVID-
19 virus are declared in regulation 12(1) of the NHA as category 
1 notifiable medical conditions (NMCs) that require immediate 
reporting upon clinical or laboratory diagnosis to the National 
Department of Health (NDoH) within 24 hours of diagnosis. 
However, healthcare providers who diagnose a patient with an 
NMC must report such medical conditions ‘even before the case 
is laboratory confirmed’.[5] This legislative requirement is echoed 
in the standard operating procedures for the reporting of NMCs, 
compiled by the NDoH and the National Institute for Communicable 
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Diseases (NICD), which similarly insist that category 1 NMCs ‘must 
be notified based on clinical suspicion irrespective of laboratory 
confirmation’.[13] Based on the contagious nature of category 1 NMCs, 
the motivation behind these reporting requirements is to enable 
authorities to mobilise a public health response, the success of which 
depends on the co-operation of all individuals affected by the public 
health interest – hence the need sometimes to force an individual to 
adhere to public interest decisions made during pandemics.

It must first be determined whether an individual is in fact 
obligated to subject himself or herself to a medical examination, 
testing, treatment or quarantine. The need for any of these invasive 
steps must be determined on a case-by-case basis, tailored depending 
on the health risk the individual may pose by coming into contact 
with other members of the public and the effect his or her personal 
circumstances may have on spreading the virus. If an individual who 
is a clinical or laboratory case, is a carrier of the COVID-19 virus or 
who has had contact with a carrier of the COVID-19 virus refuses 
to voluntarily subject himself or herself to a medical examination, 
the taking of any biological specimens, being admitted to a health 
establishment, or mandatory prophylaxis, treatment or quarantine 
in order to prevent transmission, the head of the provincial health 
department is obliged, in terms of regulation 15(2) of the Regulations 
Relating to the Surveillance and the Control of Notifiable Medical 
Conditions, issued in terms of the NHA, to apply to the relevant High 
Court for an ‘appropriate’ court order.

Once the ‘appropriate’ court order has been granted, the head 
of the provincial health department can, with the assistance of 
law enforcement agencies, physically subject a refusing individual 
to prophylaxis, treatment or the implementation of quarantine 
procedures. During the execution of these orders, it remains 
important to respect the individual’s dignity and human rights, for 
failure may not only result in human rights infringements, but may 
also result in a public outcry, which, in turn may incite panic, protests 
and further breaches of quarantine.[14] 

Legal and ethical considerations
To ensure that quarantine court orders are obtained and executed 
legally and ethically, the following must be considered in terms of the 
Constitution and the NHA and its regulations.

Public health risk
The NMC must demonstrate a real public health risk, objectively 
determined and based on scientifically obtained and credible 
information. The importance hereof relates to the fact that the 
effectiveness of any quarantine is closely related to the interval 
between exposure to the virus and the onset of the illness. Quarantine 
periods that are too long, as was the case with the Ebola quarantine in 
Liberia and the USA, can have devastating socioeconomic effects,[15,16] 
while the relatively low rate of transmissibility of the causative 
coronavirus by asymptomatic individuals may lessen the need for and 
efficacy of large-scale quarantine.[17] An individual’s constitutional 
right to freedom cannot be limited by a quarantine order if such 
limitation is not based on the best available scientific evidence. 
COVID-19 is a category 1 NMC, the general nature of which is 
scientifically known to be very contagious, and it has quickly spread 
globally.[18]

Refusal of voluntary measures
During any disease outbreak of pandemic proportions, the very 
term ‘pandemic’ may often trigger panic among people, and it is not 
exclusively scientific considerations but also public response that are 

key to what the COVID-19 outbreak should be labelled as and how 
public healthcare strategy should be implemented.[19] In these times 
people may fear for their own and others’ lives and/or livelihoods, 
which may lead to people’s refusal to subject themselves to testing or 
quarantine.[20] 

The wellbeing of a society as a whole relies heavily on the 
co-dependent relationship between that society and the individuals 
who comprise it. In addition to the sudden surge in medical 
emergencies resulting from the COVID-19 pandemic, which puts 
further pressure on the already overburdened SA healthcare system, 
balancing the rights of the individual with the need to protect the 
public becomes increasingly important and often complex. This 
balancing act may force health authorities to implement drastic 
measures to contain a disease or prevent it from spreading, which 
measures could conflict with people’s human rights.[21]

In these circumstances, it is the poor, elderly, disabled, incarcerated 
and homeless who suffer the most. In Government of South Africa 
and Others v Grootboom and Others[22] the Constitutional Court held 
that sometimes the rights of individuals may be ranked above those 
of the collective, but this decision must be applied with care, as the 
socioeconomic circumstances of people in SA vary greatly.

The rights of people in the midst of an epidemic must be 
considered in both the textual setting of the SA Constitution[23] and 
their socioeconomic setting. A person’s right to health and healthcare 
consists of an intricately linked bundle of human rights that include 
the right to dignity, bodily and psychological integrity, privacy, an 
environment that is not harmful to health or wellbeing, emergency 
medical treatment and access to healthcare services, sufficient 
food, water and social security. The government’s right to limit 
any of these constitutional rights during a pandemic by enforcing 
quarantine orders must be considered against its own constitutional 
obligation to take reasonable measures to achieve the realisation of 
these rights within available resources. Although the enactment of 
regulations relating to the surveillance and control of NMCs and 
reporting standard operating procedures are important first steps 
in the protection and realisation of these constitutional rights, these 
regulations must also be effectively implemented to ensure that 
the government complies with its constitutional obligations. For 
the implementation of these regulations to be respectful of human 
rights, they must be balanced between the rights of the individual 
and the collective.[14] The closure of schools, the prohibition of public 
gatherings and business closures place serious burdens on society, 
which may contribute to people’s refusal to self-quarantine or remain 
in quarantine.

To enforce quarantine, government must ensure sufficient access 
to resources to meet the basic needs of people whose movement and 
freedom will be restricted.[24] During quarantine at home, people 
will need food, medicine and communication to enable health 
monitoring, including transportation of ill people to hospital.[21] If the 
government cannot provide such basic needs, the forceful removal 
of any individual into quarantine will be unjustifiable and unethical.

The government is also obligated to ensure that its resources 
are applied to benefit its population holistically and are not to be 
prioritised for those who need healthcare resources the most, which 
issue was considered in Soobramoney v Minister of Health (KwaZulu-
Natal).[25] In this case, renal dialysis was refused to Mr Soobramoney, 
who was in urgent need of it, in order to rather benefit more patients 
who could actually be cured as a result of undergoing renal dialysis, 
as opposed to merely temporarily prolonging the life of a seriously 
ill person also suffering from various other illnesses. Despite the 
government’s constitutional obligation to provide healthcare, food 
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and water, the Constitutional Court, in Minister of Health v Treatment 
Action Campaign,[26] emphasised that this does not confer an 
entitlement to such claims and that the government is not obliged to 
deliver beyond available resources. Any public health response must 
thus be in proportion to the actual threat and not exclusively based on 
the outcome it may have on projected infection rates.[27]

Consent
Section 7(1)(c) of the NHA allows for health services to be provided 
without informed consent, on condition that this is authorised 
in terms of ‘any law’. During a declared national State of Disaster, 
regulation 4 of the NDR, issued in terms of the DMA, will be the 
law that authorises medical examination, taking of any bodily 
samples, admission of any individuals to a health establishment 
or quarantine site, mandatory prophylaxis or treatment – without 
informed consent  – to prevent transmission of COVID-19. The 
NHA further provides in section 7(1)(d) that health services may be 
provided to a patient if ‘failure to treat the user, or group of people 
which includes the user, will result in a serious risk to public health’, 
which treatment may broadly speaking include quarantine.

A template quarantine draft order
Regulation 15(2) of the Regulations Relating to the Surveillance and 
the Control of Notifiable Medical Conditions specifically allows for 
an ‘appropriate court order’.[5] An ‘appropriate’ order is dependent 
on a balanced view of the best available scientific information, 
socioeconomic status, constitutional rights and public health 
considerations of each individual case as discussed above. In the 
insert above, we provide a template draft quarantine court order that 
can be adapted for specific circumstances.

Note that the template draft quarantine order provides that the 
respondent can ‘appear’ in court telephonically. This arrangement  
accommodates a potentially sick and infectious individual, while 
still complying with quarantine measures. Also, the no-publication 
order accords with regulations 18 and 19 that protect the individual’s 
confidentiality with the view of shielding COVID-19-infected 
individuals from potential victimisation and stigmatisation.

Conclusions
The Greek physician Hippocrates wrote in his work Amorphisms that 
‘for extreme diseases, extreme methods of cure, as to restriction, are 
most suitable’. Quarantine is one such extreme method. Unfortunately, 
as in ancient Greece, economic hardships, social isolation, food 
rationing, water scarcity and sporadic communication are but a 
few of the consequences of quarantine. People may subsequently 
refuse voluntary quarantine, and health officials are then obligated 
to act in the best interests of public health and obtain court orders 
to force these people into quarantine. This article provides practical 
considerations for obtaining quarantine orders, which include the 
balancing of human rights with public health interests and concludes 
with a template court order.
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