
IN PRACTICE

458       June 2020, Vol. 110, No. 6

As of 26 March 2020, two people had been arrested and charged 
with attempted murder after they tested positive for SARS-CoV-2 
and did not self-quarantine.[1] One of the suspects, a salon owner 
in Ladysmith, had tested positive after travelling. Despite being 
instructed to enter quarantine, he instead continued to work and 
even attended a religious gathering.[2] Before he was arrested, the 
salon owner exposed at least 27 people to SARS-CoV-2, and he was 
charged with attempting to murder them.[2] It will be some time 
before there is a decision in these cases on whether exposing others 
to the coronavirus constitutes attempted murder. However, now that 
the door has been opened to the use of criminal law to address non-
compliance with the regulations, it is worth considering how these 
cases differ from previous contraventions of the regulations and what 
the implications of a conviction could be on efforts to contain the 
outbreak.

These cases are the first criminal cases related to the COVID-
19 outbreak, and at present they are based solely on the accused 
exposing people to the virus. It is debatable whether mere exposure 
to a virus is currently criminalised under South African (SA) law, as 
some have argued that the S v Phiri case has criminalised exposure 
to HIV.[3,4] However, if those who were exposed to the virus become 
infected, the conduct of the accused may amount to a crime, because 
intentionally infecting someone with a virus currently constitutes a 
crime under SA law.

In 2005, SA became one of 68 countries that criminalise HIV 
transmission, when the intentional transmission of HIV was found to 
constitute attempted murder.[5,6] A number of countries criminalised 
HIV transmission through the introduction of HIV-specific laws. The 
scope of these laws varies significantly. For example, the Zimbabwean 
criminal code criminalises both transmission and conduct that 
involves a ‘real risk’ of transmission.[7] In contrast, many of the state-
level laws adopted in the USA criminalise exposure unless an HIV-
positive individual discloses their status to their partner, while other 
states criminalise low-risk conduct such as biting and spitting.[8] SA 
courts opted to follow an approach similar to the finding by Canadian 
courts that infecting someone with HIV would constitute assault, but 

used the crime of attempted murder. This means that the offences are 
not limited to transmission of HIV.

Owing to the nature of criminal law, the principles that apply 
to HIV transmission could be applicable to transmission of SARS-
CoV-2. However, there is also room to reconsider the role criminal 
law should have in the context of epidemic control and public health 
more broadly. Since the cases cited above were decided, there has 
been a growing body of research and increased scientific consensus 
that criminalising HIV transmission undermines public health 
efforts.[6,9,10] At a crossroads in the COVID-19 outbreak, we should 
consider the potential impact these cases may have on ongoing public 
health efforts.

Criminal offences related to the 
spread of COVID-19 in SA
The current legal framework in SA has two mechanisms to attach 
criminal liability to the transmission of SARS-CoV-2.

The first is under the regulations adopted after the COVID-19 
outbreak was declared a national State of Disaster (the Disaster 
Management Regulations).[11] Under the Disaster Management 
Regulations, people who have been diagnosed as having COVID-19 
or are suspected of having contracted or being in contact with a carrier 
of COVID-19 can be compelled to be in quarantine or self-isolation, 
or admitted to a hospital if instructed to do so (regulation 4).[11] 
In addition, such persons must undergo the necessary ‘mandatory 
prophylaxis, treatment, isolation or quarantine or isolation in order 
to prevent transmission’.[11] There have been a number of cases 
brought for contraventions of these regulations, specifically against 
individuals who have refused to be quarantined.[12] These offences 
are specific to the COVID-19 outbreak and only apply during the 
State of Disaster.[13] Convictions arising from a contravention of the 
regulations can result in a fine and/or up to 6 months of prison time 
(regulation 11).[11]

The second mechanism, which will be outlined in more detail 
below, involves using existing laws criminalising attempted murder 
to criminalise transmission of SARS-CoV-2. This penal mechanism 
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is a stark contrast to the milder, effectively administrative offences 
described above. Since charges of attempted murder use existing 
criminal laws, cases could continue to be brought for the transmission 
of the coronavirus well after the State of Disaster ends. In addition, 
although there are no minimum sentences set for attempted murder, 
sentences are often lengthy and exceed the maximum penalties set 
by the Disaster Management Regulations.[14] As a result, extending 
the criminalisation of transmission of the coronavirus to include 
attempted murder is far more serious than existing offences under the 
Disaster Management Regulations.

Criminalisation of HIV transmission 
using attempted murder laws
Fifteen years ago, the Transvaal High Court (now the Pretoria High 
Court) convicted Mr Nyalangu for attempted murder after it was 
found that he had intentionally infected a woman with HIV. The basis 
of the conviction was Mr Nyalangu’s knowledge of his HIV-positive 
status at the time he raped the complainant. This case cemented 
intentional transmission of HIV as a crime in SA. At the time, 
access to antiretroviral (ARV) drugs was very limited in the public 
sector,[15] so HIV mortality was high.[16] Owing to the impact of HIV 
on life expectancy, intentionally infecting someone would constitute 
attempted murder.[5]

The next HIV transmission case came many years later when 
the landscape of ARV access had changed dramatically.[16] In 2013, 
Mr Mphikelili Phiri was convicted for attempted murder after he 
infected his girlfriend with HIV.[4] The circumstances were slightly 
different to the previous case, as Mr Phiri knew he was HIV-positive, 
but the sex was consensual. However, Mr Phiri had claimed to be 
HIV-negative and refused to wear a condom when asked to do so.[4] 
Despite the changes in life expectancy of HIV-positive persons on 
ARV treatment, the High Court once more found that because HIV 
diminished or shortened a person’s lifespan, intentionally infecting 
someone could constitute attempted murder.[4]

Of critical importance is that in both of these cases, conviction was 
only possible because the accused knew his status. This requirement is 
linked to a broader concern that criminalisation of HIV transmission 
will deter people from being tested, and the resulting fall in uptake of 
testing could lead to increased rates of infection, undermining efforts 
to curb the spread of the disease.[9,10,17-19] The importance of testing 
is even greater for a highly infectious disease such as COVID-19, 
and scaling up testing has been a lynchpin in efforts to control the 
outbreak.[20]

Applicability of HIV criminalisation 
to COVID-19 cases
Before we consider the potential public health impact of criminalis
ing transmission of SARS-CoV-2, it is necessary to establish how 
the principles of the previous HIV cases would apply to a case of 
spreading the coronavirus.

Based on the precedents set in previous cases, virus transmission 
attempted murder cases have unique requirements that need to 
be proved before someone may be convicted. These requirements 
include the following:
•	 The accused must have a communicable disease, be aware that they 

are infected, and have infected another person or people
•	 The accused must engage in behaviour that puts people at risk of 

being infected and accept that their actions put others at risk of 
contracting the virus

•	 The virus or disease must potentially diminish or shorten a 
person’s lifespan.

Knowledge that one has a communicable disease
For the first requirement to be fulfilled, the case must involve a 
communicable disease. Both HIV and COVID-19 are communicable 
diseases that can be spread from person to person. As a result, it is 
possible to criminalise the spread of SARS-CoV-2, as was done with 
HIV. The issue of importance is what would constitute knowledge or 
awareness that one is infected. In HIV cases, a diagnosis confirmed 
through a laboratory test was required, but it is unclear in the case of 
COVID-19 whether knowledge and presence of symptoms would be 
considered sufficient to meet this requirement. In the cases currently 
pending, both individuals knew that they had contracted the virus 
and that they were required to quarantine themselves to avoid 
spreading it, so this criterion is met. What is currently unknown 
about these pending cases is whether those exposed to the virus 
contracted it. The highly infectious nature of SARS-CoV-2 could 
lead to a finding by courts that exposure to the virus constitutes 
a significant enough risk to constitute attempted murder, but this 
would be a radical departure from existing case law.

Engage in behaviour that puts others at risk of infection
This requirement is linked to the intention of the infected individual 
in exposing others to the virus. Previous cases have clarified that for 
cases involving the transmission of HIV, this element does not require 
an intention to kill, but can be met if an individual foresees that a 
person may be infected as a result of their conduct and reconciles 
themselves to this risk.[3]

This requirement may evolve substantially as knowledge of 
transmission of a disease, as well as preventive measures such as 
vaccines, and treatments for it, become increasingly more available 
and sophisticated. However, criminal law is often not sufficiently 
flexible to accommodate such developments in healthcare.[17] What 
constitutes behaviour that spreads a disease will differ depending 
on the disease. Although all the ways SARS-CoV-2 is spread are not 
known, it is currently thought to spread primarily through droplets 
released when an infected person sneezes or coughs.[21] Consequently, 
behaviour that risks infecting others would consist of any interaction 
an infected person has with other people where virus-carrying 
droplets may come into contact with them.

An important example of how the criminal law may adjust to 
accommodate innovations in treatment is found in the Canadian 
case of R v Maboir.[22] From 1998, the Canadian case R v Cuerrier[23] 
had criminalised intentional HIV transmission, and this had formed 
the basis for SA’s cases. However, Maboir changed this, recognising 
that a person could not be convicted for exposing someone to HIV 
if they were virally suppressed and therefore at low risk of infecting 
another. [22] SA cases have not yet considered whether taking steps 
to reduce the risk of transmission of SARS-CoV-2, such as wearing 
a mask to reduce spread, would provide a defence to these charges. 
However, without accommodation for preventive measures, laws 
criminalising virus transmission risk discriminating against those 
who are infected and further stigmatising them.[6]

The virus negatively affects lifespan
This requirement is more complicated to apply to SARS-CoV-2 than 
HIV, because although COVID-19 can have a severe impact on the 
health of older people or those with underlying illnesses,[24] its health 
impact on younger, healthy populations is generally quite mild.[24] In 
addition, the long-term effects of the coronavirus, even in mild cases, 
are unknown because the virus is still so new.

In the HIV transmission cases, the courts took a broad approach 
to defining how negative a health outcome was necessary to justify a 
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conviction. In Phiri, it was decided that because HIV could shorten 
a person’s lifespan, transmitting it could be classed as attempted 
murder despite the fact that treatment is effective and available.[4] The 
question of whether someone can be convicted of attempted murder 
for spreading SARS-CoV-2 is open, but could be guided by previous 
cases on HIV.

Although it will be up to the courts, it is possible that the severity of 
infecting others with SARS-CoV-2 could be treated in the same way 
HIV was treated 15 years ago.

Potential impact on public health 
efforts
Should there be convictions for the transmission of SARS-CoV-2, SA 
will become one of the first countries to criminalise transmission. 
Although it is possible to view intentional transmission as attempted 
murder under existing SA laws, there is a chance that this will have 
a negative impact on public health efforts to control the outbreak. 
HIV criminalisation laws have been heavily criticised for leading 
to stigma.[3,9,10,17,18] In addition, research done in Scotland indicated 
that criminalisation would reduce the uptake of HIV testing.[19] 
Research in the USA found that HIV criminalisation was not an 
effective intervention to promote safer behaviours.[9,25] In many ways, 
the stigma and other negative effects of HIV criminalisation have 
undermined public health responses.[3,10]

The same concerns arise regarding public health responses to 
COVID-19, which are relying on scaling up testing and quarantine 
of those infected to prevent further spread of the virus. The World 
Health Organization (WHO)’s guidance on reducing stigma related 
to COVID-19 recognises the links between criminalisation and 
stigma, and the negative impact they have on public health. In this 
regard, the WHO explicitly discourages ‘[u]sing criminalising or 
dehumanising terminology [which] creates the impression that those 
with the disease have somehow done something wrong or are less 
human than the rest of us, feeding stigma, undermining empathy, 
and potentially fuelling wider reluctance to seek treatment or attend 
screening, testing and quarantine’.[26]

In addition, criminalisation of the transmission of SARS-CoV-2 is 
likely to disproportionately target the poorest and most vulnerable 
South Africans. While wealthier South Africans have private homes 
with amenities such as clean running water and an excess of private 
space, those who are poorer are likely to live in small informal 
shelters that are overcrowded and have limited space and a lack 
of water.[27-29] In this context, quarantine, self-isolation and even 
taking measures such as handwashing to prevent the spread of the 
disease are all difficult if not impossible. Someone who is diagnosed 
with COVID-19 and has no choice but to stay in a small informal 
settlement with many other people could find themselves subject 
to the same punishment as the two men who chose to disregard 
quarantine instructions and face attempted murder charges.

Conclusions
Although SA finds itself in the territory of deciding whether to 
criminalise transmission of SARS-CoV-2, it is with the benefit of 
hindsight. Using lessons learnt from the failings of HIV criminalisation 
laws, there is an opportunity to avoid the same mistakes for the 
coronavirus and ensure that public health is prioritised. We should 
not employ the criminal law in a manner that will undermine efforts 
to promote testing and control the spread of the virus.
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